Fairness for all

CASE 18 | August 2022

TWO-PART REQUEST
OVER TAX ON
FOREIGN DIVIDENDS
CONFUSES SARS

When a tax complaint deals with more than one issue, it may lead to confusion at the
South African Revenue Service (SARS), as the case below shows.

Background

This case has an international angle, involving tax on dividends paid from a Swiss company
to a South African taxpayer.

The complainant is a South African resident who received foreign dividends from a company
that is resident in Switzerland. On payment of the dividends, there is a 35% withholding
tax in Switzerland. In terms of the Double Taxation Agreement between South Africa and
Switzerland, the withholding tax can be reduced to 15% if certain prescribed requirements
are met. One of the requirements for claiming the refund of the withholding tax above 15%
is that the taxpayer in question must provide the Swiss Revenue authority with a “claim for
refund” form, which must be confirmed and stamped by SARS.

What the complaint was about

The complainant applied for a residency certificate to confirm it is a South African resident,
and also asked SARS to complete or confirm the “claim for refund” form. After the taxpayer
had followed up numerous times on the progress of the application, SARS indicated that
the complainant had not signed the application form.




The application was signed and submitted again, together with the claim for refund form.
However, SARS still did not attend to the request within 21 days, and the taxpayer proceeded
to follow up yet again.

More than 21 days lapsed without the application being finalised, resulting in the taxpayer
lodging a complaint with the SARS Complaints Management Office. This led to the certificate
of residency being issued. The authorisation and return of the claim for refund form remained
outstanding. The taxpayer then lodged a complaint with SARS for the authorisation of the
form. SARS, however, incorrectly closed this case. The revenue authority indicated that the
certificate of residency had been issued and ignored the issue raised in the complaint (the
authorisation and return of the claim for refund form).

How the complaint was resolved

The taxpayer lodged a complaint with the Office of the Tax Ombud (OTO). The OTO accepted
the complaint since it fell within its mandate and the taxpayer had already exhausted the
internal SARS complaints process.

The OTO recommended that SARS responds to the taxpayer’s request for a signed claim
for refund form. The OTO had to have numerous interactions with SARS to clarify what
the complaint was about and the reasons for the taxpayer’s request. This resulted in the
necessary form being authorised and returned to the taxpayer, allowing it to proceed with
the claim in Switzerland.

Conclusion

The taxpayer had every right to submit a two-part request to SARS. The fact that this led to
confusion at SARS, resulting in a delay in the taxpayer receiving the required documentation,
is not the fault of the taxpayer. However, taxpayers with similar requests might want to
bear in mind that it might be quicker to deal with one issue first and, when that has been
addressed, to follow up with a request about the second issue.

NOTE: TAXPAYER’S DETAILS WITHHELD FOR CONFIDENTIALITY REASONS.
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Notice
This newsletter is published monthly. Please send your feedback on the newsletter and the types of cases featured to
PSeopela@taxombud.gov.za or Communications@taxombud.gov.za.

Copyright Notice And Disclaimer

The information provided in this document is protected by applicable intellectual property laws and may not be copied, distributed or
modified for any purpose without the explicit consent of the Tax Ombud. The information was correct at the time of publication but
may have subsequently changed. This newsletter is for information purposes only and cannot be considered to be a legal reference. The
use of this information by any person shall be entirely at that person’s discretion. The Office of the Tax Ombud does not expressly or by
implication represent, recommend or propose that services referred to in this document are appropriate to the needs of any particular
person. The Tax Ombud does not accept any liability due to any loss, damages, costs and expenses, which may be sustained or incurred
directly or indirectly as a result of any error or omission contained in this newsletter. The information does not supersede any legislation
and readers who are in doubt regarding any aspect of the information displayed in the newsletter should refer to the relevant legislation,
or seek a formal opinion from a suitably qualified individual.
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